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Depaitmeol of Homeland Security 

U, S. Citizienship amd Iromignution Sendees 



Adjustment Of Status Unit (Section 245) ■ 26 Federal Plaza • New York • N^ York • 10278 



June 23, 2006 



Ahmed Mostafa 
6925 4* Avenue, i^t. C4 
Brooklyn, NY 11209 
Alien Number: 073 587 804 



DECISION 



Dear Mr. Mostaf a: 



You filed an Application to Register Pcnnanent Residence or Adjust Status (Form 1-485) 
with the United States Citizenship and bmnigration Services on September 4, 1997- 

Section 245 of the Immigration and Nationality Act (**tiic Act") provides, in part, that: 

(a) The statns of an alien who was injected aud admitted or paroled into the 
United States may be adjusted by the Attorney General, m his discretion and 
wider such regulations as he may prescribe^ to that of an alien lawfully admitted 
for pemianent residence if 

(1) the alien makes an application for such 
adjustment, 

(2) the alien is eligible to receive an immigrant 
visa and is admissible to the United States for 
permanent residence^ and 

(3) an immigiant visa is immediately available 

to him at the time his application is filed (emphasis 
added) 

Section 201 of the Act enumerates those aliens eligible to be issued immigrant visas or 
who may otherwise acquire the status of an alien lawfully admitted to the United States 
for pennanent re5idrau:e. You filed your 1-485 as the beneficiary of an Immigrant Petition 
for Alien Worber (Form 1-140) filed by PT Consultants, Ina 

You ^^eared for an examination of your application on the following dates: August 11, 
2003, March 2, 2004, and January 17, 2006, (You appeared at 26 Federal Plaza on May 8, 
2006 for your spouse^s adjustment inlsrview.) The adjudicative process involves an in- 
person interview and reviews of both documentary evidence submitted to support an 
application and an applicant' s immigtation history. 



A 
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The Service issued a denial of your adjustment amplication twice (November 19, 2001 
and April 8, 2002), You filed two Notices of Appeal to the Administrative ^ipeals Unit 
(Fonns 1-2906). The Service accepts this fonn in lieu of a Motion to Reopen or Motion 
to Reconsider, the proper course to seek a redress of an adjustment af^Iication denial. 
Also, considering that the Service re-issued a denial dedsion in April 2002^ it considers 
your initial appeal resolved. The Service had not commented on your second I-290B, 

In its April 8, 2002 decision, the Service concluded that you had failed to fUe a Foreign 
Credentialing Commission on Physical Th^apy (FCCFT) certificate. That c^tificate, in 
fact, was in your file. Therefore^ the Service vacates its April 8, 2002 decision. However, 
there are additicmal elements to analyze. 

You filed a writ of mandamus on Mardi 7, 2005, In response^ the Servicers New York 
district office issued to you an interview appointment notice for May 26, 2006. 
Additionally, the Service included a customized letter explaining that ",..i^ated 
testimony and information is nec^sary." (Emphasis added) The Service faxed the 
inf omiation to your Virginia-based attorney, Ashraf Nubani. 

On May 23, 2006, Mr, Nubani spoke to District Adjudications Officer Chris Munster for 
23 minutes about your situation. (Your attorney referenced that conversation in his May 
24» 2006 cover sheet that accompanied documents requested for the May 26, 2006 
interview thai he sent via FedEx to Officer Mnnster^s attention.) Althou^ your attorn^ 
was unable to appear with you on May 26, 2006, he also made it dear that he felt that 
another in-person interview was unnecessary. 

During that conversation, the Service explained to your attorney why an in-person 
interview was necessary. Residing in your file is a Federal Bureau of Investigation (FBI) 
summation of two interviews that bureau agients held with you in 2000. The Service 
stated that all information in your file, induding "any contacts that |you] had with law 
enforcement agencies," would be discussed on May 26, 2006> The S^vice did not mask 
its intent, and your attorney responded by referencing tiiose interviews without hesitation. 
The report residing in youi file is dated March 3, ^)05. Since there is no record in the file 
that this Bureau document was discussed during your January 2006 interview — and given 
the Service's conclusion tiiat the only pending matter was the resolution of a security 
chedL commonly referred to as a ^'Name Check," it is logical to surmise that this report 
was not present on that day either - an in-person interview was necessary. 

In his May 24, 2006 cover letter, Mr, Nubani wrote, ^Since the case is in litigation we 
prefer to answer questions in writing." A writ of mandamus does not insulate you fiom 
appearing t)efore the Service to answer questions regarding your application. That writ is 
a legal request to compel the Service either to issue a dedsion - favorable or unfavorable 
to you - or to take steps leading towards adjudication. While the Service understands 
your frustration at making multiple appearances without receiving a decision, the Service 
made it dear that this examination of your education, prindpally, involved a matter of 
utmost importance. You neglected to ^vpear. On that basis, the Service could justify a 
dedsion to deny your application. 
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Title 8 Code of Federal Regulations lQ3.2(b)(13) states, in part 

Except as provided in § 335.6 of this diapter, if an 
individual lequested to appear for fingetprinting or for an 
interview does not appear, the Service does not rcceive his 
or her request for a rescheduling by the dale of the 
fingerprinting appointment or interview, of the applicant or 
petitioner has not withdrawn the application or petition, the 
application or petition shall be considered abandoned and, 
accordingly^ shall be denied. 



However, the content of the FBI summation deserves attention- 
While the FBI's report stipulated that you "[had] not been the subject of an investigation 
by the FBI," sources identified you as someone who knew and had conversations MOth the 
subject of an investig^on. The bureau's report continued: "Sources reported during 
these contacts, [you] requested [the subject] to obtain fraudulent documents for him, 
specifically, a Medicaid card and a birth certificate." 

Tbe following information also appears in the summation: 

Mostafe daimed he did request a fraudulent document from 
[the subject] on one occasion, but it was a joke. He had 
requested documentation for his daughter, Arwa, not 
further identified, but was not being serious. 

Hie Service is not amused. Also, it doubts that you made such an inquiry fiippantiy. 
Absent testimony - whicfa would have been elicited on May 26, 2006 - the Service 
oondudes that you did seek to obtain fraudulent documents for your daughter, whom 
from the ^)pearanoe of her Taxpayer Identification Number on your 2004 and 2005 U.S. 
Individual frioome Tax Returns (Internal Revemie Service Forms 1040), was not bom in 
the United States. Its logical to infer that you attempted to obtain - and undoubtedly 
vrauld have used to obtain govermncnt benefits like Medicaid - a birth certificate that 
would have made your daughter appear to be an American dtizen. 

The benefit sougbt under section 245 of the Act is a matter of administrative discretion, 
and eligibility for sudi relief does not automatiGally result in a grant of adjustment of 
status* If adverse :bctors are present in a case, adjustment will be granted only if a 
showing of unusual or evra outstanding equities offiets those £actors. Matter of Arai . 13 
IAN Dec. 494 (BIA 1970). 

La Matter of Tanahan. 18 I&N Dec, 339 (Reg, Comm. 1981), it was held that adjustment 
of status under section 245 of the Act was not desigqed to supersede the regular consular 
visa-issuing process or to be granted in nonmeritorious cases. The determination to grant 
lies entirely within the discretion of the Attorney General. An applicant who meets the 
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objective prerequisites for adjustment of status is in no way entitled to that i^ef . Jarecha 
V. INS , 417 F, 2d, 220 (5 Cir. 1969). 

Under the Penal Law of the State of New Yoilt, you could have been charged with and 
convicted of numerous oimes^ including: Wel&ie fraud, Criminal use of a public benefit 
card. Criminal possession of a public benefit card. Criminal possession of a fQrgpd 
instrument. Scheme to defraud, and Defrauding the govenunent 

Document fraud is a burgjconing illegal activity that harms individuals and institutions. 
Sudi fraud can produce a drain on the gpvenunent agendes entrusted with delivering 
taspayer-funded aid to fhose who are truly in need of financial assistance. Hie Service 
needn't produce a thesis on the dejxravity of such activity. Also, it should not ignore sudi 
attempted illegal activity merely because an applicant either was rot detected by law 
enfbreemoit agencies or was merely ""joking." 

Although your attempt to obtain documents on your child's behalf does not fall within the 
purview of Section 212 of the Act, the Service is within its rigjit to apply the disoetion 
afforded the Attorney General when scrutiniziiig an adjustment ^plication. INA 245(a). 

The adverse information contained within the Federal Bureau of Investigation report 
compels the Service to utilize this diso^tion when weighing the merits of your 
application. The Service rightfoUy takes a string^t view towards those who attempt to 
obtain fraudulent documents- 
Absent any other indication that you are entided to a status outlined in Section 201(a) or 
201(b) of the Act, you are ineligible for the benefits of Section 245 of the Act, Therefore, 
your amplication is denied. 

Any employment authorization you have gained through this application is terminated. 
The Service's Notice to Appear before the Immigration Judge is attached 
Sincerely, 

Ma^ Ann Gantner 
District Director 
United States Citizenship 
and frimugration Services 
New York 
First-Qass Mail 
CTM 

cc: Nubani Law Firm, P.C 
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DepartjncDt of HomelBiui Security 

United States Citizenship and Imnugratioa Services 

26 Fedcrjd Piaza 

New YoHt, New Yort 1(X278 



QStcial BusinesG 

P^D^ty for Private Us^ $300 



(^9 as 4^ Av/^AJ^^ 



,'x 
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UidtedStilMDciiiitnBiitbrHoaclmidSfGitrity 

Unitfid States Qtiwuhip vwl Inanifipition Services NotJCC tO AppCa 

In ranoval proceedings noder section 240 of the Immigration and Nationality Act 

HkNo: A73 587804 

In the Matter of: 

Respondent: MOSTAFA> AHMED Currenfly Tcsiding at 

<»2f 4™ AVENUE, APT. C4, BROOKLYN. NY 11209 



(Nimter.StttoCcilr.BHeud ZIP code) (Aiw aid* «d phwe wmibei) 

^ 1. You are an arriving alien. ? 

Q 2, You are an alien present in the United States who bas not been admitted or paroled, 

n 3_ You have been admitted to^theUidted States, but are depoitablefoi the leasonstiatcd below. 

The Service alleges that you: 

1. You aie not a ddzen or national of the United States of Amedca; 

2. You are a native of Egypt and a citizen of Egypt; 

3. You were paroled into Ibe United States on Febniaiy 29, 2004 pursuant to secdon 212(dXS) of the Act, l^ 
as an applicant for adjustment of status with autbonzatioa to enter the countiy to resume the piooesing 

of your Application to Register Pennanent Residence or Adjust Status (Foim I*4£tS)< Yon aie present in ^ 

the Untied States as a le^t of that parole. 

4. On June 23, 2006, your adjustment application was denied. 

5. You are an intendiiig imm^g^ant to the United States. Your intent to imm^le to the United States is ^ 
demoostiated by your submiasion of Fonn I-4SS to the Umled States Immigration and Naturalization 

Service (since renamed Ow United States Citizenship and Lnmigratton Services) on September 4, 1997* 

On the bass of the foiegoing^ it is charged that you aie subject to removal from the United States puisuant to the 
foUowing provisions of law: 

Sectifm 212(a)(7)(A}0)00 of the Immigration and NationaUtr Act (Act)^ ns ameadcd, in (hat as aa immi^ant 
who* »t the time of appllcatioD for admlaskui. Is not in possesakm of a nlid vaapircd Imniigraiit fjsa, reentry 
permit^ boida- cni^ng card, or »tlier nlld uaciplivd pai^oity or ntfaer auitaMe travri doaimeat, or 
docnment ^Identtty and nattonali^ aa required under llie rcgilatloos issoed by the Aftlofiiey Goieral onder 
Scctlon211(a) oftheAcL 

O This notice is being issued after an asylum officer has found that the respondent has demonstrated a credible fear of persecution. 

n Section 235(bXl) Older was vacated pursittnt to: G 8 CFR 2O8,30(fX2) D 8 CFR 2353(bX5Xiv) 

YOU ARE ORDERED to appear before an immigration judg^ of the United States Department of Homeland 

Security at: . 

26 Federal Plaza, New York, New York 10278 Room 12-1237 . 



(OoiqdtfeAdike»iifriBBi||(ilkmGottitt]bciwlb« 

on 



n^llLW ^^ 7^nn0^ fO V ^^ lo show why yon should not be removed from tfie United states ba^d on tbe 



(Pam) CHns) 



Charges(s) set f6rdi above, S' OO A-f^- /T^*'^^'^^ ft/ 



imi 



Bosina 

SoperriaocT Diatiict AdJodicatioBS OfBccr 

(SvAtaiEHdTld&oflBuiD(Officci) - 



Date: JUNIE £3> ^OoG New Yort> New York 



See revene for important 



Iten lafil (Eisv, 4-1-97) 
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Notice to Respondent 

WirnlBg: Any statement you mtte my be used agiinit you !■ rcmanl pni ctt dl n e y ' 

Alien Registratliin: TUs copy of tbe Notice to Apnear served upon you is evidence of youi aliea Tegi6UBtio& wfaile you aie under 
Tcmovil pioccedtngs. You sre requned to cairy it wim you at ill tinies. 

Rcprcsentatioa: If you choose, you may be r^iesented in this proceeding, at no expense to (he Govemment, by an attorney or other 
individual authorizecf and qualified to icpieseot persons before the Executive Office w Inuni^tiou Review, pursuant to 8 CFR3.16* 
Unless you so request, no hearing wiU 1>e scheouled earlier ihan ten days fiom the date of this notice, to allow you sufficient time to 
secure counsel A list of qualified attorneys and organizatious diat may he available to reptesent you at no cost will be prodded wuh 
this Notice. 

Cowluft 4rf fltf htaring: At rh^ Hmft nF ymiT hearing, ynu should bring with ypu any afSdavJIs or other documents whkh you desire to 
have considered in connection widi your case. If any document is in a foreign language, you must brine the ongjnal and certified 
Eitglish Uanslation of the document If you wish to have the testimony of any witnesses considered, you should arrange 1o nave such 
witnesses present at the heating. 

At your hearing ymi will be given the opportunity to admit or deny any or aU of tbe alleations in the Notice to 
inadmissible or deportable on the charges contained in the Notice to Appear, You wiU have an opportunity to present evidence on your 
own behalf to examme any evidence piesented by die Goveniment, to object, on proper legal grounds, to the rccdpt of evid^ce and to 
cross examine any witnesses presented t^ the Government At the condusKm or your hearing, you have a ri^ to appeal an adverse 
dedskm by I3w immigration judge. 

You will be advised by tbe immigiation judge before whom you appear, of any relief from removal for which you may a^>ear eligible 
including the privilege of departing vohmtarily. You will be giveo a reasonable opportunity to make any such applicatipn to the 
immigration judge. ^ 

F^Quic to appear; You are required to provide the USCIS, in WTittn& with your fuU mailing address and telephone nu^ You must 
notify tbe ImougratioD Cburt immediaiefy by usipg Form BOD(-33 meoever you change 3^ur addiess or telephone nuad»r during the 
course of dtis pro<»edin& Youwillbefxovidedwithacopyoflliis&nn. Notices of hearug wiU be mailed to this addiess^If^ 
not submit Foim EOIR-33 and do itot odienvise provide an addies at ^/tjA you may be reached during proceeding^ men the 
Govemment shall not be required io provide you with written notice of your lieating. If you fEU to attend the hearing at (he time and 
place designated on this nofice« or any date and time later ctirected by the loami^aiion Court, a removal order may be made by the 
inmueration judce in vour absence, and von maybe arrested ami detained by the VtfS. 



£i 



Request for Prompt Hearing 



To expedite a detennination in my case, I request an immediate bearing. I waive my right to have a 10-day period prior to ap^^earing 
before an immigratiDn judge. 



B^re: 



(S^PMUIV flf lUipCBBkdl) 



Date: 



mdTillB or INS miccr 



Ceitiacate of Service 

Tlus Notice to Appear was served on the le^ondent by me on 

Compliance with secdon 239(aXlXF) of the Act: 



j; 



, in the following manner and m 



(Ctote) 



n 



in person 



n by certified mail, return receipt requested 



^ by regular man 



^ Attached is a Ust of organizations and attorneys that provide free leg^ services, 
n The alien wis provided oral notice in the 



language of the time and place of liis or her 



Hearing aiul of ttie consequences of £ailure to a[^>ear as provided in sectkm 240(bX7) of the Act 



tr 



gjpiBiaof Rcip o u ileol if rftiKioally S«fv»d) 



Chris Mopst^. DiiWct AaiwUcations OJEct^ 

ddeoCOBkci) 



XJ& n*p* H ti»^rf l¥«Mfa«l fi«^t4iy 



FbcB 1-862(^^.4-1-97) 
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United Stiles atiaadup & immigniiofl Adfitioiial ChaTgcs oTIiia£tnussiMDfy/Depor^ 



^J 



In: ISl RHiiinlpniceed]iipndcr5ectim240ofthcIitii^^ 

n Depffftatioii prbcctdines coimiwDccd prior to April 1, 1997 under Conner section 242 of the Inunigrmtion and 

Natknality Ad 

■■J. 
In llu Matter of: 

Alieii/Respoodent: ,^_^ 



File No: Address: 



T 



Thete is/ue hereby lodged ^gunst you the additioial chai]ges(s) that you are subject to beiqg taken into custi^y and deponed or 
lonoved horn the United States puisuant to the fbtlowing piovision(s) of law: 



]# 
^ 



In support of the additional chaTge(s) there is submitted the following jbctual allegattoii(5) D in addidon to □ in lieu of those set forth 
in the original chaigp^ document: 



Dated: 



(S^gntuB uf service Gounsd) 
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Notice to Respoadrat ~~ 

Wacsing; Any stateinciit you inaks mi j be lucd igahst yon in reuio^ proceed!^ 

Alien Rcgbmtion: This copy of the Notice to Appear served upon you is evidence of your ilien registiatiDn while you are under 
reouival proceedings YouarereqtiiiedtocairyitwiEbycmatallfim^. 

Rcprescntitlon: If you dboosCf you may be i^reseuted in this pn>oe6d]n& at no expense to the Govenuneat, by an attorney ox 
other indtvidua] authonzed and qualified to Rpf eseot penoos befDie the Executive Office for Immigration Review, purauaut to 8 CFR 
3.16. Unless you so lequest, no hearing will be scheduled earlier than ten days from the date of this notice, to allow you suffident time 
to secure counsel A li^ of qualified attorneys and oiganizations that may be available to represent you at no cost will be pnmded with 
IhisNotice. 

Conductor the bearing: At Ifaetiiiie of your headng,yoosh0idd bring with you any afOdavits or other documents wfa^ to 

have consideied in connection with your case. If any document is in a fioieiga language^ you nuist bring the original and a certified 
En^ish tianslation of the document* If you wish to have the testimony of any witnesses considered, you should anange to have such 
witnesses preset at the hearing. 

At your hearing you wiU be given the oppoftmiity lo admit or dei^ any or ail of the alkgadons in the Not]^ 

inadmissible or depottable on the chaig^ oonlaiiicd in the Notice to Appear. You win have an opportuni^ to present evidence on your 
own behalt to examine any evidence pfcsented by (he Government, to object, on proper kgal grounds, to the receipt of evidence and to 
cross exanune any witnesses presented by the GoveirmwnL At the conclusion of your hearii^ you have a rig^t to appeal an adverse 
decision by the immigration judge. a 

You will be advised by the immigration judge before whom you appear, of any relief from removal for which you may appear 'Eligible 
induding the privilege of departing voluntarily* You will be given a reasonable opportunity to make any such application to the 
immigration judge. 

i- 

FaHute to appean Yon are required to provide the USQS^ in writing, with youi fiill mailing address and telephone number. You 
must notify the bnmtgration Court immediately by using Form EOIR-33 wfaenever you change your address or telephone number 
during 

the course of this proceeding. You will be provided with a copy of diisfoiiiL Notices ofhearingwiU be mailed to this address. If 
you do not subndt Form EOIR-33 and do not otherwise provide an address at which you may be reached during proc^dings, then the 
GoverninentshallDOtberequired to provide you.with written iiodce of your hearing, Ifyou&iltoattend the hearing at the time and 
place designated bn this notice, or any date and time later directed by the Immigration Court, a removal order may be made byt^he 
immigration judge in your absence, ind you may be arrested and detained by theBCIS. ^ 



Certificate of Service 

This chargjne document was served on the respondent by me on , in the foUowiog manner and in 



compliance with section 239(a)(lXF) of the Act: ^ 

Lj in person Q by certified mail, return receipt requested ^ by regular mail c 

to: 6MS 4™ AVENUE, AFT, C4, BROOKLYN, NY 112 W 



(AHoi^t addrtt££) 



□ The alien was provided oral notice in the language of the time and place of his or her bearing and of the 

consequences of &iluie to appear as provided in section 2A0Q>XT) of the Act. 

Chris Hunsler, District Abjudications OfDcer 



aS^atmt of i i ip a iln it iTFleraapally StpnO^ (Sl|pMma»4iiik«fOfficci) 



FMBt3tilCR«V,4Kl'97)N 



